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§ 15.2-2296. Conditional zoning; declaration of legislative policy and findings; purpose
It is the general policy of the Commonwealth in accordance with the provisions of § 15.2-2283 to
provide for the orderly development of land, for all purposes, through zoning and other land
development legislation. Frequently, where competing and incompatible uses conflict,
traditional zoning methods and procedures are inadequate. In these cases, more flexible and
adaptable zoning methods are needed to permit differing land uses and the same time to
recognize effects of change. It is the purpose of §§ 15.2-2296 through 15.2-2300 to provide a
more flexible and adaptable zoning method to cope with situations found in such zones through
conditional zoning, whereby a zoning reclassification may be allowed subject to certain
conditions proffered by the zoning applicant for the protection of the community that are not
generally applicable to land similarly zoned. The exercise of authority granted pursuant to §§
15.2-2296 through 15.2-2302 shall not be construed to limit or restrict powers otherwise granted
to any locality, nor to affect the validity of any ordinance adopted by any such locality which
would be valid without regard to this section. The provisions of this section and the following six
sections shall not be used for the purpose of discrimination in housing.
  
1978, c. 320, § 15.1-491.1; 1997, c. 587.
  
§ 15.2-2297. Same; conditions as part of a rezoning or amendment to zoning map
A. A zoning ordinance may include and provide for the voluntary proffering in writing, by the
owner, of reasonable conditions, prior to a public hearing before the governing body, in addition
to the regulations provided for the zoning district or zone by the ordinance, as a part of a
rezoning or amendment to a zoning map; provided that (i) the rezoning itself must give rise for
the need for the conditions; (ii) the conditions shall have a reasonable relation to the rezoning;
(iii) the conditions shall not include a cash contribution to the locality; (iv) the conditions shall
not include mandatory dedication of real or personal property for open space, parks, schools, fire
departments or other public facilities not otherwise provided for in § 15.2-2241;(v) the
conditions shall not include a requirement that the applicant create a property owners'
association under the Property Owners' Association Act (§ 55.1-1800 et seq.) which includes an
express further condition that members of a property owners' association pay an assessment for
the maintenance of public facilities owned in fee by a public entity, including open space, parks,
schools, fire departments and other public facilities not otherwise provided for in § 15.2-2241;
however, such facilities shall not include sidewalks, special street signs or markers, or special
street lighting in public rights-of-way not maintained by the Department of Transportation; (vi)
the conditions shall not include payment for or construction of off-site improvements except
those provided for in § 15.2-2241;(vii) no condition shall be proffered that is not related to the
physical development or physical operation of the property; and (viii) all such conditions shall be
in conformity with the comprehensive plan as defined in § 15.2-2223. The governing body may
also accept amended proffers once the public hearing has begun if the amended proffers do not
materially affect the overall proposal. Once proffered and accepted as part of an amendment to
the zoning ordinance, the conditions shall continue in effect until a subsequent amendment
changes the zoning on the property covered by the conditions. However, the conditions shall
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continue if the subsequent amendment is part of a comprehensive implementation of a new or
substantially revised zoning ordinance.
  
B. In the event proffered conditions include a requirement for the dedication of real property of
substantial value or construction of substantial public improvements, the need for which is not
generated solely by the rezoning itself, then no amendments to the zoning map for the property
subject to such conditions, nor the conditions themselves, nor any amendments to the text of the
zoning ordinance with respect to the zoning district applicable thereto initiated by the governing
body, which eliminate, or materially restrict, reduce, or modify the uses, the floor area ratio, or
the density of use permitted in the zoning district applicable to such property, shall be effective
with respect to such property unless there has been mistake, fraud, or a change in circumstances
substantially affecting the public health, safety, or welfare.
  
C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
substantial value or construction of substantial public improvements, the need for which is not
generated solely by the rezoning itself, but who has not substantially implemented such proffers
prior to July 1, 1990, shall advise the local governing body by certified mail prior to July 1, 1991,
that he intends to proceed with the implementation of such proffers. The notice shall identify the
property to be developed, the zoning district, and the proffers applicable thereto. Thereafter, any
landowner giving such notice shall have until July 1, 1995, substantially to implement the
proffers, or such later time as the governing body may allow. Thereafter, the landowner in good
faith shall diligently pursue the completion of the development of the property.
  
Any landowner who complies with the requirements of this subsection shall be entitled to the
protection against action initiated by the governing body affecting use, floor area ratio, and
density set out in subsection B, unless there has been mistake, fraud, or a change in
circumstances substantially affecting the public health, safety, or welfare, but any landowner
failing to comply with the requirements of this subsection shall acquire no rights pursuant to this
section.
  
D. The provisions of subsections B and C of this section shall be effective prospectively only, and
not retroactively, and shall not apply to any zoning ordinance text amendments which may have
been enacted prior to March 10, 1990. Nothing contained herein shall be construed to affect any
litigation pending prior to July 1, 1990, or any such litigation nonsuited and thereafter refiled.
  
Nothing in this section shall be construed to affect or impair the authority of a governing body
to:
  
1. Accept proffered conditions which include provisions for timing or phasing of dedications,
payments, or improvements; or
  
2. Accept or impose valid conditions pursuant to subdivision A 3 of § 15.2-2286 or other
provision of law.
  
1978, c. 320, § 15.1-491.2; 1982, c. 293; 1990, c. 868; 1997, c. 587;2001, c. 703;2006, c. 450.
  
§ 15.2-2298. Same; additional conditions as a part of rezoning or zoning map amendment in
certain high-growth localities
A. Except for those localities to which § 15.2-2303 is applicable, this section shall apply to (i) any
locality which has had population growth of 5% or more from the next-to-latest to latest
decennial census year, based on population reported by the United States Bureau of the Census;
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(ii) any city adjoining such city or county; (iii) any towns located within such county; and (iv) any
county contiguous with at least three such counties, and any town located in that county.
However, any such locality may by ordinance choose to utilize the conditional zoning authority
granted under § 15.2-2303 rather than this section.
  
In any such locality, notwithstanding any contrary provisions of § 15.2-2297, a zoning ordinance
may include and provide for the voluntary proffering in writing, by the owner, of reasonable
conditions, prior to a public hearing before the governing body, in addition to the regulations
provided for the zoning district or zone by the ordinance, as a part of a rezoning or amendment
to a zoning map, provided that (i) the rezoning itself gives rise to the need for the conditions; (ii)
the conditions have a reasonable relation to the rezoning; and (iii) all conditions are in
conformity with the comprehensive plan as defined in § 15.2-2223.
  
Reasonable conditions may include the payment of cash for any off-site road improvement or any
off-site transportation improvement that is adopted as an amendment to the required
comprehensive plan and incorporated into the capital improvements program, provided that
nothing herein shall prevent a locality from accepting proffered conditions which are not
normally included in a capital improvement program. For purposes of this section, "road
improvement" includes construction of new roads or improvement or expansion of existing roads
as required by applicable construction standards of the Virginia Department of Transportation to
meet increased demand attributable to new development. For purposes of this section,
"transportation improvement" means any real or personal property acquired, constructed,
improved, or used for constructing, improving, or operating any (i) public mass transit system or
(ii) highway, or portion or interchange thereof, including parking facilities located within a
district created pursuant to this title. Such improvements shall include, without limitation,
public mass transit systems, public highways, and all buildings, structures, approaches, and
facilities thereof and appurtenances thereto, rights-of-way, bridges, tunnels, stations, terminals,
and all related equipment and fixtures.
  
Reasonable conditions shall not include, however, conditions that impose upon the applicant the
requirement to create a property owners' association under the Property Owners' Association Act
(§ 55.1-1800 et seq.) which includes an express further condition that members of a property
association pay an assessment for the maintenance of public facilities owned in fee by a public
entity, including open space, parks, schools, fire departments, and other public facilities not
otherwise provided for in § 15.2-2241;however, such facilities shall not include sidewalks, special
street signs or markers, or special street lighting in public rights-of-way not maintained by the
Department of Transportation. The governing body may also accept amended proffers once the
public hearing has begun if the amended proffers do not materially affect the overall proposal.
Once proffered and accepted as part of an amendment to the zoning ordinance, the conditions
shall continue in effect until a subsequent amendment changes the zoning on the property
covered by the conditions; however, the conditions shall continue if the subsequent amendment
is part of a comprehensive implementation of a new or substantially revised zoning ordinance.
  
No proffer shall be accepted by a locality unless it has adopted a capital improvement program
pursuant to § 15.2-2239 or local charter. In the event proffered conditions include the dedication
of real property or payment of cash, the property shall not transfer and the payment of cash shall
not be made until the facilities for which the property is dedicated or cash is tendered are
included in the capital improvement program, provided that nothing herein shall prevent a
locality from accepting proffered conditions which are not normally included in a capital
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improvement program. If proffered conditions include the dedication of real property or the
payment of cash, the proffered conditions shall provide for the disposition of the property or
cash payment in the event the property or cash payment is not used for the purpose for which
proffered.
  
B. In the event proffered conditions include a requirement for the dedication of real property of
substantial value, or substantial cash payments for or construction of substantial public
improvements, the need for which is not generated solely by the rezoning itself, then no
amendment to the zoning map for the property subject to such conditions, nor the conditions
themselves, nor any amendments to the text of the zoning ordinance with respect to the zoning
district applicable thereto initiated by the governing body, which eliminate, or materially
restrict, reduce, or modify the uses, the floor area ratio, or the density of use permitted in the
zoning district applicable to the property, shall be effective with respect to the property unless
there has been mistake, fraud, or a change in circumstances substantially affecting the public
health, safety, or welfare.
  
C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
substantial value, or substantial cash payments for or construction of substantial public
improvements, the need for which is not generated solely by the rezoning itself, but who has not
substantially implemented such proffers prior to July 1, 1990, shall advise the local governing
body by certified mail prior to July 1, 1991, that he intends to proceed with the implementation
of such proffers. The notice shall identify the property to be developed, the zoning district, and
the proffers applicable thereto. Thereafter, any landowner giving such notice shall have until July
1, 1995, substantially to implement the proffers, or such later time as the governing body may
allow. Thereafter, the landowner in good faith shall diligently pursue the completion of the
development of the property. Any landowner who complies with the requirements of this
subsection shall be entitled to the protection against action initiated by the governing body
affecting use, floor area ratio, and density set out in subsection B above, unless there has been
mistake, fraud, or a change in circumstances substantially affecting the public health, safety, or
welfare, but any landowner failing to comply with the requirements of this subsection shall
acquire no rights pursuant to this section.
  
D. The provisions of subsections B and C of this section shall be effective prospectively only, and
not retroactively, and shall not apply to any zoning ordinance text amendments which may have
been enacted prior to March 10, 1990. Nothing contained herein shall be construed to affect any
litigation pending prior to July 1, 1990, or any such litigation nonsuited and thereafter refiled.
  
Nothing in this section shall be construed to affect or impair the authority of a governing body
to:
  
1. Accept proffered conditions which include provisions for timing or phasing of dedications,
payments, or improvements; or
  
2. Accept or impose valid conditions pursuant to subdivision A 3 of § 15.2-2286 or other
provision of law.
  
1989, c. 697, § 15.1-492.2:1; 1990, c. 868; 1991, c. 233; 1997, c. 587;2001, c. 703;2006, cc. 450, 882
;2007, c. 324.
  
§ 15.2-2303. Conditional zoning in certain localities
A. A zoning ordinance may include reasonable regulations and provisions for conditional zoning
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as defined in § 15.2-2201 and for the adoption, in counties, or towns therein which have planning
commissions, wherein the urban county executive form of government is in effect, or in a city
adjacent to or completely surrounded by such a county, or in a county contiguous to any such
county, or in a city adjacent to or completely surrounded by such a contiguous county, or in any
town within such contiguous county, and in the counties east of the Chesapeake Bay as a part of
an amendment to the zoning map of reasonable conditions, in addition to the regulations
provided for the zoning district by the ordinance, when such conditions shall have been proffered
in writing, in advance of the public hearing before the governing body required by § 15.2-2285 by
the owner of the property which is the subject of the proposed zoning map amendment.
Reasonable conditions shall not include, however, conditions that impose upon the applicant the
requirement to create a property owners' association under the Property Owners' Association Act
(§ 55.1-1800 et seq.) which includes an express further condition that members of a property
owners' association pay an assessment for the maintenance of public facilities owned in fee by a
public entity, including open space, parks, schools, fire departments, and other public facilities
not otherwise provided for in § 15.2-2241;however, such facilities shall not include sidewalks,
special street signs or markers, or special street lighting in public rights-of-way not maintained
by the Department of Transportation. The governing body may also accept amended proffers
once the public hearing has begun if the amended proffers do not materially affect the overall
proposal. Once proffered and accepted as part of an amendment to the zoning ordinance, such
conditions shall continue in effect until a subsequent amendment changes the zoning on the
property covered by such conditions. However, such conditions shall continue if the subsequent
amendment is part of a comprehensive implementation of a new or substantially revised zoning
ordinance.
  
B. In the event proffered conditions include a requirement for the dedication of real property of
substantial value, or substantial cash payments for or construction of substantial public
improvements, the need for which is not generated solely by the rezoning itself, then no
amendment to the zoning map for the property subject to such conditions, nor the conditions
themselves, nor any amendments to the text of the zoning ordinance with respect to the zoning
district applicable thereto initiated by the governing body, which eliminate, or materially
restrict, reduce, or modify the uses, the floor area ratio, or the density of use permitted in the
zoning district applicable to such property, shall be effective with respect to such property unless
there has been mistake, fraud, or a change in circumstances substantially affecting the public
health, safety, or welfare.
  
C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
substantial value, or substantial cash payments for or construction of substantial public
improvements, the need for which is not generated solely by the rezoning itself, but who has not
substantially implemented such proffers prior to July 1, 1990, shall advise the local governing
body by certified mail prior to July 1, 1991, that he intends to proceed with the implementation
of such proffers. Such notice shall identify the property to be developed, the zoning district, and
the proffers applicable thereto. Thereafter, any landowner giving such notice shall have until July
1, 1995, substantially to implement such proffers, or such later time as the governing body may
allow. Thereafter, the landowner in good faith shall diligently pursue the completion of the
development of the property. Any landowner who complies with the requirements of this
subsection shall be entitled to the protection against action initiated by the governing body
affecting use, floor area ratio, and density set out in subsection B, unless there has been mistake,
fraud, or a change in circumstances substantially affecting the public health, safety, or welfare,
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but any landowner failing to comply with the requirements of this subdivision shall acquire no
rights pursuant to this section.
  
D. Subsections B and C of this section shall be effective prospectively only, and not retroactively,
and shall not apply to any zoning ordinance text amendments which may have been enacted
prior to March 10, 1990. Nothing contained herein shall be construed to affect any litigation
pending prior to July 1, 1990, or any such litigation nonsuited and thereafter refiled.
  
E. Nothing in this section shall be construed to affect or impair the authority of a governing body
to (i) accept proffered conditions which include provisions for timing or phasing of dedications,
payments, or improvements; or (ii) accept or impose valid conditions pursuant to subdivision A 3
of § 15.2-2286, subdivision 5 of § 15.2-2242, or other provision of law.
  
F. In any instance in which a locality has accepted proffered conditions that include pedestrian
improvements, and the Virginia Department of Transportation has reviewed and not objected to
the proposed pedestrian improvements during the processing of the rezoning, the Virginia
Department of Transportation shall allow the proffered improvements to be constructed, except
when such improvements will violate local, state, or federal laws, regulations, or mandated
engineering and safety standards.
  
G. In addition to the powers granted by the preceding subsections, a zoning ordinance may
include reasonable regulations to implement, in whole or in part, the provisions of §§ 15.2-2296
through 15.2-2302.
  
Code 1950, § 15-968.5; 1962, c. 407, § 15.1-491; 1964, c. 564; 1966, c. 455; 1968, cc. 543, 595;
1973, c. 286; 1974, c. 547; 1975, cc. 99, 575, 579, 582, 641; 1976, cc. 71, 409, 470, 683; 1977, c.
177; 1978, c. 543; 1979, c. 182; 1982, c. 44; 1983, c. 392; 1984, c. 238; 1987, c. 8; 1988, cc. 481,
856; 1989, cc. 359, 384; 1990, cc. 672, 868; 1992, c. 380; 1993, c. 672; 1994, c. 802;1995, cc. 351,
475, 584, 603;1996, c. 451;1997, c. 587;2001, c. 703;2006, c. 450;2008, c. 733.
  
§ 15.2-2303.1. Development agreements in certain counties
A. In order to promote the public health, safety and welfare and to encourage economic
development consistent with careful planning, New Kent County may include in its zoning
ordinance provisions for the governing body to enter into binding development agreements with
any persons owning legal or equitable interests in real property in the county if the property to
be developed contains at least one thousand acres.
  
B. Any such agreements shall be for the purpose of stimulating and facilitating economic growth
in the county; shall not be inconsistent with the comprehensive plan at the time of the
agreement's adoption, except as may have been authorized by existing zoning ordinances; and
shall not authorize any use or condition inconsistent with the zoning ordinance or other
ordinances in effect at the time the agreement is made, except as may be authorized by a
variance, special exception or similar authorization. The agreement shall be authorized by
ordinance, shall be for a term not to exceed fifteen years, and may be renewed by mutual
agreement of the parties for successive terms of not more than ten years each. It may provide,
among other things, for uses; the density or intensity of uses; the maximum height, size, setback
and/or location of buildings; the number of parking spaces required; the location of streets and
other public improvements; the measures required to control stormwater; the phasing or timing
of construction or development; or any other land use matters. It may authorize the property
owner to transfer to the county land, public improvements, money or anything of value to further
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the purposes of the agreement or other public purposes set forth in the county's comprehensive
plan, but not as a condition to obtaining any permitted use or zoning. The development
agreement shall not run with the land except to the extent provided therein, and the agreement
may be amended or canceled in whole or in part by the mutual consent of the parties thereto or
their successors in interest and assigns.
  
C. If, pursuant to the agreement, a property owner who is a party thereto and is not in breach
thereof, (i) dedicates or is required to dedicate real property to the county, the Commonwealth or
any other political subdivision or to the federal government or any agency thereof, (ii) makes or
is required to make cash payments to the county, the Commonwealth or any other political
subdivision or to the federal government or any agency thereof, or (iii) makes or is required to
make public improvements for the county, the Commonwealth or any other political subdivision
or for the federal government or any agency thereof, such dedication, payment or construction
therefor shall vest the property owner's rights under the agreement. If a property owner's rights
have vested, neither any amendment to the zoning map for the subject property nor any
amendment to the text of the zoning ordinance with respect to the zoning district applicable to
the property which eliminates or restricts, reduces, or modifies the use; the density or intensity
of uses; the maximum height, size, setback or location of buildings; the number of parking spaces
required; the location of streets and other public improvements; the measures required to
control stormwater; the phasing or timing of construction or development; or any other land use
or other matters provided for in such agreement shall be effective with respect to such property
during the term of the agreement unless there has been a mistake, fraud or change in
circumstances substantially affecting the public health, safety or welfare.
  
D. Nothing in this section shall be construed to preclude, limit or alter the vesting of rights in
accordance with existing law; authorize the impairment of such rights; or invalidate any similar
agreements entered into pursuant to existing law.
  
1997, c. 738, § 15.1-491.001; 2007, c. 813.
  
§ 15.2-2303.1:1. When certain cash proffers collected or accepted
A. Notwithstanding the provisions of any cash proffer requested, offered, or accepted pursuant to
§ 15.2-2298, 15.2-2303, or 15.2-2303.1 for residential construction on a per-dwelling unit or per-
home basis, cash payment made pursuant to such a cash proffer shall be collected or accepted by
any locality only after completion of the final inspection and prior to the time of the issuance of
any certificate of occupancy for the subject property.
  
B. Notwithstanding the provisions of any proffer to the contrary, the assertion of a right to
delayed payment of cash proffers pursuant to this section shall not constitute cause for any
action pursuant to § 15.2-2299.
  
C. In addition to any other relief provided, the court may award reasonable attorney fees,
expenses, and court costs to any person, group, or entity that prevails in an action successfully
challenging an ordinance, administrative or other action as being in conflict with this section.
  
2010, cc. 549, 613;2011, c. 173;2012, cc. 508, 798;2015, c. 346.
  
§ 15.2-2303.2. Proffered cash payments and expenditures
A. The governing body of any locality accepting cash payments voluntarily proffered on or after
July 1, 2005, pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1 shall, within 12 years of
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receiving full payment of all cash proffered pursuant to an approved rezoning application, begin,
or cause to begin (i) construction, (ii) site work, (iii) engineering, (iv) right-of-way acquisition, (v)
surveying, or (vi) utility relocation on the improvements for which the cash payments were
proffered. A locality that does not comply with the above requirement, or does not begin
alternative improvements as provided for in subsection C, shall forward the amount of the
proffered cash payments to the Commonwealth Transportation Board no later than December 31
following the fiscal year in which such forfeiture occurred for direct allocation to the secondary
system construction program or the urban system construction program for the locality in which
the proffered cash payments were collected. The funds to which any locality may be entitled
under the provisions of Title 33.2 for construction, improvement, or maintenance of primary,
secondary, or urban roads shall not be diminished by reason of any funds remitted pursuant to
this subsection by such locality, regardless of whether such contributions are matched by state or
federal funds.
  
B. The governing body of any locality eligible to accept any proffered cash payments pursuant to
§ 15.2-2298, 15.2-2303, or 15.2-2303.1 shall, for each fiscal year beginning with the fiscal year
2007, (i) include in its capital improvement program created pursuant to § 15.2-2239, or as an
appendix thereto, the amount of all proffered cash payments received during the most recent
fiscal year for which a report has been filed pursuant to subsection E, and (ii) include in its
annual capital budget the amount of proffered cash payments projected to be used for
expenditures or appropriated for capital improvements in the ensuing year.
  
C. Regardless of the date of rezoning approval, unless prohibited by the proffer agreement
accepted by the governing body of a locality pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1, a
locality may utilize any cash payments proffered for any road improvement or any transportation
improvement that is incorporated into the capital improvements program as its matching
contribution under § 33.2-357. For purposes of this section, "road improvement" includes
construction of new roads or improvement or expansion of existing roads as required by
applicable construction standards of the Virginia Department of Transportation to meet
increased demand attributable to new development. For purposes of this section, "transportation
improvement" means any real or personal property acquired, constructed, improved, or used for
constructing, improving, or operating any (i) public mass transit system or (ii) highway, or
portion or interchange thereof, including parking facilities located within a district created
pursuant to this title. Such improvements shall include, without limitation, public mass transit
systems, public highways, and all buildings, structures, approaches, and facilities thereof and
appurtenances thereto, rights-of-way, bridges, tunnels, stations, terminals, and all related
equipment and fixtures.
  
Regardless of the date of rezoning approval, unless prohibited by the proffer agreement accepted
by the governing body of a locality pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1, a locality
may utilize any cash payments proffered for capital improvements for alternative improvements
of the same category within the locality in the vicinity of the improvements for which the cash
payments were originally made. Prior to utilization of such cash payments for the alternative
improvements, the governing body of the locality shall give at least 30 days' written notice of the
proposed alternative improvements to the entity who paid such cash payment mailed to the last
known address of such entity, or if proffer payment records no longer exist, then to the original
zoning applicant, and conduct a public hearing on such proposal advertised as provided in
subsection F of § 15.2-1427. The governing body of the locality prior to the use of such cash
payments for alternative improvements shall, following such public hearing, find: (a) the
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improvements for which the cash payments were proffered cannot occur in a timely manner or
the functional purpose for which the cash payment was made no longer exists; (b) the alternative
improvements are within the vicinity of the proposed improvements for which the cash payments
were proffered; and (c) the alternative improvements are in the public interest. Notwithstanding
the provisions of the Virginia Public Procurement Act, the governing body may negotiate and
award a contract without competition to an entity that is constructing road improvements
pursuant to a proffered zoning condition or special exception condition in order to expand the
scope of the road improvements by utilizing cash proffers of others or other available locally
generated funds. The local governing body shall adopt a resolution stating the basis for awarding
the construction contract to extend the scope of the road improvements. All road improvements
to be included in the state primary or secondary system of highways must conform to the
adopted standards of the Virginia Department of Transportation.
  
D. Notwithstanding any provision of this section or any other provision of law, general or special,
no cash payment proffered pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1 shall be used for
any capital improvement to an existing facility, such as a renovation or technology upgrade, that
does not expand the capacity of such facility or for any operating expense of any existing facility
such as ordinary maintenance or repair.
  
E. The governing body of any locality with a population in excess of 3,500 persons accepting a
cash payment voluntarily proffered pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1 shall
within three months of the close of each fiscal year, beginning in fiscal year 2002 and for each
fiscal year thereafter, report to the Commission on Local Government the following information
for the preceding fiscal year:
  
1. The aggregate dollar amount of proffered cash payments collected by the locality;
  
2. The estimated aggregate dollar amount of proffered cash payments that have been pledged to
the locality and which pledges are not conditioned on any event other than time; and
  
3. The total dollar amount of proffered cash payments expended by the locality, and the
aggregate dollar amount expended in each of the following categories:
  

a Schools $________

b
Road and other Transportation
Improvements

$________

c Fire and Rescue/Public Safety $________

d Libraries $________

e
Parks, Recreation, and Open
Space

$________

f
Water and Sewer Service
Extension

$________

g Community Centers $________

h Stormwater Management $________
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F. The governing body of any locality with a population in excess of 3,500 persons eligible to
accept any proffered cash payments pursuant to § 15.2-2298, 15.2-2303, or 15.2-2303.1 but that
did not accept any proffered cash payments during the preceding fiscal year shall within three
months of the close of each fiscal year, beginning in 2001 and for each fiscal year thereafter, so
notify the Commission on Local Government. 
  
G. The Commission on Local Government shall by November 30, 2001, and by November 30 of
each fiscal year thereafter, prepare and make available to the public and the chairmen of the
Senate Local Government Committee and the House Counties, Cities and Towns Committee an
annual report containing the information made available to it pursuant to subsections E and F.
  
2001, c. 282;2003, c. 522;2005, c. 855;2006, cc. 583, 872, 882;2007, c. 321;2012, c. 521;2013, cc.
510, 541.
  
§ 15.2-2303.3. Cash proffers requested or accepted by a locality
A. No locality may require payment of a cash proffer prior to payment of any fees for the issuance
of a building permit for construction on property that is the subject of a rezoning. However, a
landowner petitioning for a zoning change may voluntarily agree to an earlier payment, pursuant
to §§ 15.2-2298 and 15.2-2303. If the petitioner voluntarily agrees to an earlier payment, the
proffered condition may be enforced as to the petitioner and any successor in interest according
to its terms as part of an approved rezoning.
  
B. No locality shall either request or accept a cash proffer whose amount is scheduled to increase
annually, from the time of proffer until tender of payment, by a percentage greater than the
annual rate of inflation, as calculated by referring to the Consumer Price Index for all urban
consumers (CPI-U), 1982-1984=100 (not seasonally adjusted) as reported by the United States
Department of Labor, Bureau of Labor Statistics or the Marshall and Swift Building Cost Index.
  
C. No locality shall request or accept any provision of any proffer entered pursuant to § 15.2-2298
, 15.2-2303, or 15.2-2303.1 in which the profferor purports to waive future legal rights against
the locality or its agents. Any such proffer provision contained in a proffer entered and enacted
on or after January 1, 2012, shall be severable from the remainder of the proffer and shall be void
ab initio. In the event that a proffer containing such a provision is entered and enacted on or
after January 1, 2012, the rezoning to which the proffer containing such provision is attached
shall not be nullified, rescinded, or repealed, however described or delineated, by reason of any
alleged breach of such a provision by the profferor, notwithstanding any provisions of the proffer
to the contrary.
  
2005, c. 552;2012, c. 798.
  
§ 15.2-2303.4. Provisions applicable to certain conditional rezoning proffers
A. For purposes of this section, unless the context requires a different meaning:
  
"New residential development" means any construction or building expansion on residentially

i Special Needs Housing $________

j Affordable Housing $________

k Miscellaneous $________

l Total dollar amount expended $________
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zoned property, including a residential component of a mixed-use development, that results in
either one or more additional residential dwelling units or, otherwise, fewer residential dwelling
units, beyond what may be permitted by right under the then-existing zoning of the property,
when such new residential development requires a rezoning or proffer condition amendment.
  
"New residential use" means any use of residentially zoned property that requires a rezoning or
that requires a proffer condition amendment to allow for new residential development.
  
"Offsite proffer" means a proffer addressing an impact outside the boundaries of the property to
be developed and shall include all cash proffers.
  
"Onsite proffer" means a proffer addressing an impact within the boundaries of the property to be
developed and shall not include any cash proffers.
  
"Proffer condition amendment" means an amendment to an existing proffer statement applicable
to a property or properties.
  
"Public facilities" means public transportation facilities, public safety facilities, public school
facilities, or public parks.
  
"Public facility improvement" means an offsite public transportation facility improvement, a
public safety facility improvement, a public school facility improvement, or an improvement to
or construction of a public park. No public facility improvement shall include any operating
expense of an existing public facility, such as ordinary maintenance or repair, or any capital
improvement to an existing public facility, such as a renovation or technology upgrade, that does
not expand the capacity of such facility. For purposes of this section, the term "public park" shall
include playgrounds and other recreational facilities.
  
"Public safety facility improvement" means construction of new law-enforcement, fire,
emergency medical, and rescue facilities or expansion of existing public safety facilities, to
include all buildings, structures, parking, and other costs directly related thereto.
  
"Public school facility improvement" means construction of new primary and secondary public
schools or expansion of existing primary and secondary public schools, to include all buildings,
structures, parking, and other costs directly related thereto.
  
"Public transportation facility improvement" means (i) construction of new roads; (ii)
improvement or expansion of existing roads and related appurtenances as required by applicable
standards of the Virginia Department of Transportation, or the applicable standards of a locality;
and (iii) construction, improvement, or expansion of buildings, structures, parking, and other
facilities directly related to transit.
  
"Residentially zoned property" means property zoned or proposed to be zoned for either single-
family or multifamily housing.
  
"Small area comprehensive plan" means that portion of a comprehensive plan adopted pursuant
to § 15.2-2223 that is specifically applicable to a delineated area within a locality rather than the
locality as a whole.
  
B. Notwithstanding any other provision of law, general or special, no local governing body shall
(i) require any unreasonable proffer, as described in subsection C, in connection with a rezoning
or a proffer condition amendment as a condition of approval of a new residential development or
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new residential use or (ii) deny any rezoning application or proffer condition amendment for a
new residential development or new residential use where such denial is based in whole or in part
on an applicant's failure or refusal to submit an unreasonable proffer or proffer condition
amendment.
  
C. Notwithstanding any other provision of law, general or special, as used in this chapter, a
proffer, or proffer condition amendment, whether onsite or offsite, offered voluntarily pursuant
to § 15.2-2297, 15.2-2298, 15.2-2303, or 15.2-2303.1, shall be deemed unreasonable unless:
  
1. It addresses an impact that is specifically attributable to a proposed new residential
development or other new residential use applied for; and
  
2. If an offsite proffer, it addresses an impact to an offsite public facility, such that (i) the new
residential development or new residential use creates a need, or an identifiable portion of a
need, for one or more public facility improvements in excess of existing public facility capacity at
the time of the rezoning or proffer condition amendment and (ii) each such new residential
development or new residential use applied for receives a direct and material benefit from a
proffer made with respect to any such public facility improvements. A locality may base its
assessment of public facility capacity on the projected impacts specifically attributable to the
new residential development or new residential use.
  
D. Notwithstanding the provisions of subsection C:
  
1. An applicant or owner may, at the time of filing an application pursuant to this section or
during the development review process, submit any onsite or offsite proffer that the owner and
applicant deem reasonable and appropriate, as conclusively evidenced by the signed proffers.
  
2. Failure to submit proffers as set forth in subdivision 1 shall not be a basis for the denial of any
rezoning or proffer condition amendment application.
  
E. Notwithstanding any other provision of law, general or special:
  
1. Actions brought to contest the action of a local governing body in violation of this section
shall be brought only by the aggrieved applicant or the owner of the property subject to a
rezoning or proffer condition amendment pursuant to subsection F of § 15.2-2285, provided that
the applicant objected in writing to the governing body regarding a proposed condition prior to
the governing body's grant or denial of the rezoning application.
  
2. In any action in which a local governing body has denied a rezoning or an amendment to an
existing proffer and the aggrieved applicant proves by a preponderance of the evidence that it
refused or failed to submit an unreasonable proffer or proffer condition amendment that was
requested in writing by the local governing body in violation of this section, the court shall
presume, absent clear and convincing evidence to the contrary, that such refusal or failure was
the controlling basis for the denial.
  
3. In any successful action brought pursuant to this section contesting an action of a local
governing body in violation of this section, the applicant may be entitled to an award of
reasonable attorney fees and costs and to an order remanding the matter to the governing body
with a direction to approve the rezoning or proffer condition amendment without the inclusion
of any unreasonable proffer or to amend the proffer to bring it into compliance with this section.
If the local governing body fails or refuses to approve the rezoning or proffer condition
amendment, or fails or refuses to amend the proffer to bring it into compliance with this section,
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within a reasonable time not to exceed 90 days from the date of the court's order to do so, the
court shall enjoin the local governing body from interfering with the use of the property as
applied for without the unreasonable proffer. Upon remand to the local governing body pursuant
to this subsection, the requirements of § 15.2-2204 shall not apply.
  
F. The provisions of this section shall not apply to any new residential development or new
residential use occurring within any of the following areas: (i) an approved small area
comprehensive plan in which the delineated area is designated as a revitalization area,
encompasses mass transit as defined in § 33.2-100, includes mixed use development, and allows
a density of at least 3.0 floor area ratio in a portion thereof; (ii) an approved small area
comprehensive plan that encompasses an existing or planned Metrorail station, or is adjacent to
a Metrorail station located in a neighboring locality, and allows additional density within the
vicinity of such existing or planned station; or (iii) an approved service district created pursuant
to § 15.2-2400 that encompasses an existing or planned Metrorail station.
  
G. This section shall be construed as supplementary to any existing provisions limiting or
curtailing proffers or proffer condition amendments for new residential development or new
residential use that are consistent with its terms and shall be construed to supersede any existing
statutory provision with respect to proffers or proffer condition amendments for new residential
development or new residential use that are inconsistent with its terms.
  
H. Notwithstanding any provision in this section to the contrary, nothing contained herein shall
be deemed or interpreted to prohibit or to require communications between an applicant or
owner and the locality. The applicant, owner, and locality may engage in pre-filing and post-
filing discussions regarding the potential impacts of a proposed new residential development or
new residential use on public facilities as defined in subsection A and on other public facilities of
the locality, and potential voluntary onsite or offsite proffers, permitted under subsections C and
D, that might address those impacts. Such verbal discussions shall not be used as the basis that
an unreasonable proffer or proffer condition amendment was required by the locality.
Furthermore, notwithstanding any provision in this section to the contrary, nothing contained
herein shall be deemed or interpreted to prohibit or to require presentation, analysis, or
discussion of the potential impacts of new residential development or new residential use on the
locality's public facilities.
  
2016, c. 322;2019, cc. 129, 245.
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